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PRISONS AND SENTENCING LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Clauses 1 to 4 put and passed.  
Clause 5:  Section 5 amended -  
Mr R.F. JOHNSON:  Can the minister clarify how she sees this amendment improving the existing act? 
Ms M.M. QUIRK:  Section 5 of the Prisons Act 1981 currently provides for the Governor to declare, by way of 
proclamation, a place to be a prison.  It is proposed that section 5 of the act be amended to provide that instead 
the minister be able to declare a place to be a prison.  Such an amendment would be consistent with the Mahoney 
recommendations and provisions in section 13 of the Young Offenders Act 1994, whereby the minister can 
declare a place to be a detention centre. 

Mr R.F. JOHNSON:  I appreciate the explanation given by the minister, and I realise that a lot of this bill is 
basically window-dressing following on from the Mahoney inquiry.  I cannot see any objection to the minister, 
who is the person responsible, instead of the Governor, declaring a place to be a prison.  By that, I assume the 
legislation means that even a work camp will be classified as a prison if the minister declares it to be such.  Am I 
correct? 

Ms M.M. Quirk:  Yes.   

Clause put and passed. 

Clause 6: Section 6 amended -  
Mr R.F. JOHNSON:  Can the minister provide a good reason for repealing the subsections of section 6 in the 
original act that refer to the appointment of an executive director?  Is it because that position is being retitled?  
Perhaps the minister can explain to the house the reasons for that amendment.  

Ms M.M. QUIRK:  That title existed when the Department of Justice covered both the prison services and the 
Attorney General’s side.  Now that there is a separate Department of Corrective Services, that position is no 
longer necessary.   

Mr R.F. Johnson:  What title will be given to the person in charge of that new department? 

Ms M.M. QUIRK:  Commissioner.  

Mr R.F. Johnson:  Will that position replace the position of executive director? 

Ms M.M. QUIRK:  Yes.  

Mr R.F. Johnson:  So it is just renaming the position? 

Ms M.M. QUIRK:  No.  The current position is effectively abolished, because there is now a separate 
department, headed by a Commissioner of Corrective Services.  He will, of course, have executive officers under 
him.  However, the position as it is currently described in the Prisons Act will no longer exist.  

Mr R.F. Johnson:  Is this a new position?  Will this legislation add one more member of staff or bureaucratic 
layer?  If there is an executive officer and a commissioner, that will increase the range.   

The DEPUTY SPEAKER:  I call the member for Hillarys.  We must have someone on his feet.  

Mr R.F. JOHNSON:  I love standing up, Madam Deputy Speaker.   

I have not said a word yet.  The minister sat down.  If she wants to stay on her feet she should bend down to seek 
advice.  If the minister wants to do it the way I suggested -  

Ms M.M. Quirk:  Thank you, member for Hillarys, I am very grateful to have your advice when I need it.  

Mr R.F. JOHNSON:  I think the minister needs it, so I am very happy to give it.  I am trying to be helpful, 
believe it or not, but as usual the minister slaps the face of the one who offers the hand of friendship.   

I want to clarify and make this a bit simpler for the minister.  The minister is now saying that, because 
departments have split all over the place, under the new regime the new head of the Department of Corrective 
Services will be known as the commissioner, but under the commissioner there will also be somebody known as 
an executive officer.  
Ms M.M. Quirk:  No, there will not.  

Mr R.F. JOHNSON:  I am sorry, that is what the minister said when she last spoke.  That is why I wanted to 
clarify this.  Will the commissioner take the place of the executive director? 



Extract from Hansard 
[ASSEMBLY - Tuesday, 27 June 2006] 

 p4317g-4333a 
Mr Rob Johnson; Ms Margaret Quirk; Deputy Speaker; Mr John Hyde; Mr John D'Orazio; Dr Graham Jacobs; 

Mr Colin Barnett; Mr Grant Woodhams; Ms Sue Walker; Mr Tony Simpson; Acting Speaker 

 [2] 

Ms M.M. Quirk:  Yes.  That position is now redundant.  

Mr R.F. JOHNSON:  Will nobody be installed as executive officer to take over the place of the executive 
director? 

Ms M.M. Quirk:  There will no longer be a position of Executive Director (Corrective Services).  
Mr R.F. JOHNSON:  Will there be an executive officer, who will be the equivalent of that position, while there 
is a commissioner at the same time? 

Ms M.M. Quirk:  No.  
Mr R.F. JOHNSON:  The head of the department will be the commissioner.  Is that correct? 

Ms M.M. Quirk:  Yes.  

Mr R.F. JOHNSON:  He will be the top bod, and everyone under him will remain as they are.  

Ms M.M. Quirk:  Yes.   

Clause put and passed. 

Clause 7:  Section 7 amended -  
Mr R.F. JOHNSON:  I want to clarify something in this clause, which amends the original act.  This 
amendment provides that the chief executive officer will have responsibility for the safe custody of prisoners, in 
addition to the welfare of all prisoners,.  The chief executive officer at the moment is Mr Ian Johnson.  Will he 
have responsibility for the welfare of the prisoners, and also be personally responsible for the safe custody of 
prisoners in the office he will now hold? 

Ms M.M. Quirk:  Yes.   

Mr R.F. JOHNSON:  The other part of the amendment provides that the chief executive officer will now have 
power to engage the assistance of any individual or organisation for the purpose of performing the functions 
under the act.  How does the minister envisage the chief executive officer doing that?  Can the minister give me 
a scenario of him engaging assistance through individuals or organisations? 

Ms M.M. QUIRK:  The member will appreciate that the term “welfare and safe custody” is reasonably wide-
ranging and the idea is to get whomever the chief executive officer thinks is important to advance the safe 
custody and welfare of that prisoner.  It may be a volunteer, it may be a medical consultant or whomever.  This 
provision will give the chief executive officer the flexibility to enable that person to do whatever is necessary to 
ensure that those provisions are complied with. 

Clause put and passed. 

Clause 8 put and passed. 

Clause 9:  Section 12 amended - 
Mr R.F. JOHNSON:  Clause 9 clarifies the obligation of officers under section 12(a) of the act to comply with 
all regulations, rules and standing orders made under the act, any other written law conferring functions on 
officers, and the orders and directions of the CEO.  The clause also seeks to include in section 12(b) the 
obligation for officers to report on matters that may jeopardise the welfare or safe custody of the prisoners.  Will 
the minister give us a brief outline of how she sees this amendment will benefit the act? 

Ms M.M. QUIRK:  As I said earlier, clause 7 refers to the welfare and safe custody of prisoners.  This will 
effectively oblige prison officers to report to the superintendent any matter that might impinge upon those issues 
and which may jeopardise the safe custody of prisoners.  Again, it is wide-ranging.  It could include a wide range 
of things.  The officer could take the view that there might be an issue of self-harm through to medical situations 
and other issues relating to security in the prison. 

Clause put and passed. 

New clause 9A - 
Ms M.M. QUIRK:  I move - 

Page 7, after line 3 - To insert - 

9A. Section 13 amended 
(1) Section 13(2) is amended in paragraph (a) of the oath of engagement by 

deleting “Queen of Australia” and inserting instead -  
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 “    State    ”. 

(2) Section 13(5) and (6) are repealed and the following subsections are inserted 
instead -  

“     

(5) The delegation may expressly authorise the chief executive officer 
to further delegate a power. 

(6) The chief executive officer, in exercising a power that has been 
delegated under subsection (4), is to be taken to do so in accordance 
with the terms of the delegation unless the contrary is shown. 

(7) Unless the contrary is shown, it is to be presumed that a document 
purporting to have been signed by the chief executive officer as a 
delegate of the Minister was signed by the chief executive officer in 
the exercise of a power that at the time was delegated to the chief 
executive officer by the Minister. 

(8) Nothing in this section limits the ability of the Minister to perform a 
function through an officer or agent. 

”. 

Mr J.N. Hyde interjected. 

Mr R.F. JOHNSON:  I thought the member for Perth would want to make a sensible contribution to this debate.  
However, he wants to rush this through Parliament.   

Mr J.N. Hyde interjected. 

Mr R.F. JOHNSON:  Yes, but we are talking about the Queen in this clause.  The member may have a view 
about queens -  

Mr J.N. Hyde:  A strong view. 

Mr R.F. JOHNSON:  And I certainly have a strong view on queens!  Quite frankly, I take great offence, as do 
many members on this side of the house at the total - 

Mr J.N. Hyde:  De-queening of this bill! 

Mr R.F. JOHNSON:  Absolutely.  As I said in the second reading debate, this government is anti-God and anti-
Queen.  I find that absolutely appalling.  There is no justification whatsoever for this minister to have her 
colleague on her right bend her ear to delete references to the Queen in legislation and to state that we do not 
want references made to the Queen anywhere around this place.  She is the Queen of Australia, not the Queen of 
England.  Members on this side of the house feel pretty strongly on this issue.  I gave notice during the second 
reading debate that we will divide on this new clause; therefore, the minister should get her Whip to do some 
work because when the debate on this new clause is finished we will divide.  We will divide because I want the 
people of Western Australia to understand the contempt that the government has for the sovereign of this state.  
We know the views of members opposite on this matter, and they know our views.  We believe that until we 
become a republic, we should adhere to the conventions relating to the constitutional monarchy, the sovereign 
head of our state.  Our police officers have to swear allegiance to Her Majesty the Queen of Australia.  I wonder 
when the new police minister will attempt to change that requirement.  He might have a bit of a job because they 
are servants of the Crown.  Until now, prison officers have been servants of the Crown, which is why they have 
to swear allegiance to Her Majesty the Queen.  I want the minister to give me an outstanding rendition of why 
she believes that references to Her Majesty should be - 

Mr J.J.M. Bowler:  God save the Queen. 

Mr R.F. JOHNSON:  Absolutely.  I ask the minister to give us an outstanding reason why it is so important to 
her and her Labor colleagues to delete references to the Queen so that prison officers will no longer swear 
allegiance to Her Majesty the Queen of Australia, but will simply swear allegiance to this state.  This 
government is trying to get rid of the monarchy by stealth.  Many members of the government are very anti-God.  

The DEPUTY SPEAKER:  I am glad the member did not say “all”. 

Mr R.F. JOHNSON:  I know that not everybody is.  Unfortunately, most people go along with it when the 
minister responsible wants to remove references to God in oaths.  That has happened, but I think some members 
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opposite rolled the Attorney General on that, so now they have an option.  When we are returned to government 
in two and a half years, we will change many of these references back.  We will not stand around and have the 
mob opposite who are anti-God and anti the Queen keep running the state the way they do.  There are no 
justifiable reasons to do what the minister is doing today.  It is an amendment done as an afterthought.  I know 
exactly why she is doing it.  She has been encouraged to do it - encouraged is probably not a strong enough 
word - by her good friend the Attorney General.  I do not think for one minute that the previous minister, the 
member for Ballajura, would go along with that because he would not be bullied by the Attorney General.  He 
would have stood his ground and told the Attorney General that we will remain loyal to Her Majesty because she 
is our sovereign head of state and our prison officers, as do our police officers, will swear allegiance to her as the 
Queen of Australia.  I will give the minister an opportunity, before other members make a contribution, to justify 
her reasons for insulting the Queen in this way. 

Mr J.N. HYDE:  I fully support this new clause and I ask members to put their views on this matter.  I can 
assure the member for Hillarys that it is appropriate for this reference to the Queen to be deleted.  How can the 
member get up in the morning, put his hand on his heart and sing “God save the Queen” when she does not even 
live here?  What sort of allegiance is that?  My allegiance as a member of Parliament, as a local councillor and as 
a public servant should be to the people of Western Australia, and I am delighted that the Carpenter government 
is ensuring, piece by piece, that we bring our legislation into the twenty-first century.  This is a long overdue 
amendment. 

Mr J.B. D’ORAZIO:  This was an error in my legislation in the first place.  I congratulate the Minister for 
Justice for picking it up and making sure that it is rectified.  I correct the member for Hillarys by informing the 
house that I support this amendment. 

Ms M.M. QUIRK:  I understand the member for Hillarys’ concerns.  He obviously has deeply held convictions 
on this matter that I sincerely respect.  I am neither anti-God nor anti the Queen.  I am a practising Christian, so I 
find any nexus between updating the oath and godlessness to be quite offensive.  This amendment seeks to allow 
prison officers to give their principal allegiance to Western Australians and the state of Western Australia, not to 
the Queen of Australia, who, as the member for Perth so effectively pointed out, lives some considerable 
distance away.  The change to the oath is not a radical departure from provisions in other legislation.  When I 
was considering this legislation, I was reminded of the oath I took on my appointment as a minister, one I have 
taken a few times recently.  I am therefore very aware of the wording in that oath.  I asked the Attorney General 
why allegiance to the Queen must be sworn under this legislation, when the relevant provisions had been revised 
in other legislation.  He neither suggested I do anything nor bullied me about the issue; he agreed with me that as 
we were introducing other amendments, it would be timely for the prison officers’ oath of allegiance to be 
altered so that it was made to the state of Western Australia because that is to whom prison officers owe their 
primary allegiance.  It is no slight on the Queen.  I hope she has a fantastic eightieth birthday year.  She has done 
much service to not only this country but also to the whole of the British Empire. 

Mr R.F. Johnson:  The commonwealth, minister, not the British Empire; that went out years ago. 

Ms M.M. QUIRK:  All right, it is the commonwealth.  I thank the member for Hillarys.  This new clause is 
about corrective services in the twenty-first century.  The people of Western Australia expect the principal 
responsibility of prison officers to be to the state.  The new clause seeks to do nothing more than require prison 
officers to swear their allegiance to where their principal responsibility lies. 

Mr R.F. JOHNSON:  The minister said that she was not responsible for this amendment, and she has just said 
that the Attorney General did not request the amendment.  Who actually suggested that the words “Queen of 
Australia” in the act be deleted and substituted with “State”?  I do not believe it was you for one minute, Mr 
Speaker.  Can the minister tell the house? 

Ms M.M. Quirk:  I can if you sit down. 

Mr R.F. JOHNSON:  The minister said that it was not the Attorney General. 

Ms M.M. Quirk:  It was me. 

Mr R.F. JOHNSON:  I know it is the minister’s legislation. 

Ms M.M. Quirk:  I came up with the idea of replacing those words.  I know that is hard to believe. 

Mr R.F. JOHNSON:  It is on the record now that it was the minister’s idea, without any interference or advice 
from anyone else. 

Ms M.M. Quirk:  I sought advice, but it was my idea.   
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Mr R.F. JOHNSON:  The minister said that she sought to change the act by deleting reference to “Queen of 
Australia” and substituting “State”.  Of course, I will accept that.  However, how can the minister reconcile these 
changes to this act by deleting reference to the Queen when our police officers, the people who catch the 
criminals, bring them before the courts and very often transport them to jail, must still swear their allegiance to 
the Queen of Australia?   

Ms M.M. QUIRK:  I will admit this was an opportunistic amendment given that we were amending this 
legislation.  I considered that it was time the section was brought into the twenty-first century.  I suspect that 
when relevant legislation in the Minister for Police and Emergency Services’ portfolio is amended, he might take 
a similar view.  I am telling the member for Hillarys that I thought we should update the provision.  I sought 
advice from the Attorney General about it.  After confirming my opinion, I proceeded forthwith to have that 
amendment drafted. 

Dr G.G. JACOBS:  I support the member for Hillarys’ comments.  The member for Hillarys asked where the 
idea came from for deleting from the act reference to the Queen and replacing it with “State”.  At the time, the 
Speaker was motioning towards himself.  Then the minister said that the amendment was her idea, but the 
Speaker’s clear body language indicated to me that it might have been the Speaker’s idea.  However, that is 
beside the point.  I had an inkling of the reason for taking out “Queen of Australia” when the minister referred to 
the British Empire.  It is almost as though the minister wishes to denounce any vestige of our country of origin.   

Mr J.N. Hyde interjected. 

Dr G.G. JACOBS:  The interjection from the member for Perth in the patch up the back implies that we might 
want to do that because we have a multicultural society.  However, the Queen is the Queen of Australia.  
Constitutionally, the Queen reflects our British origins.  Members opposite want to change history.  Whichever 
way we look at it, there is a Queen of Australia, and the government wants to delete reference to her as though 
doing that will denounce the British Empire and extract from our laws something that it perceives as terribly 
British, when it is part of our history.  I do not see any reason for amending the provisions that require the oath to 
be made to the Queen.  I therefore support the comments of members from this side of the house that we should 
preserve that. 
Mr R.F. JOHNSON:  The comments of particularly the minister and the member for Perth are interesting.  It 
seems that because the Queen does not live here permanently she should not even be the Queen of Australia.  
Our prison officers and probably our police officers -  

Mr J.N. Hyde:  What is on her passport?   
Mr R.F. JOHNSON:  She does not have a passport.   
Mr J.N. Hyde:  She’s not an Australian. 
Mr R.F. JOHNSON:  How stupid can people be?  I find the member’s interjection grossly offensive.  People 
could be excused for thinking this action reflected a certain amount of racism.  I am inferring from remarks 
about the Queen of Australia being the Queen of England that there is almost an anti-Pom brigade.  For goodness 
sake!  That is a racist attitude.  It seems that the only argument for not swearing allegiance to the Queen is that 
she does not live here permanently.  She lives here sometimes; she has an official residence in every state.  She is 
a very busy woman even at the age of 80 and she does a heck of a lot of work, probably more than any member 
in this house, yet because she happens to be - 
Mr G. Snook:  Some members of Parliament don’t even live in their electorates. 
Mr R.F. JOHNSON:  Exactly.  I am told that Swanbourne is a very popular area at the moment.  Simply 
because the Queen does not live here permanently, the member for Perth argues that we should change all the 
legislation that has been enacted by every state and federal government since Federation over 100 years or more 
of our history.  The member wants to change all those acts simply because he considers the Queen a Pom and not 
a dinky-di Australian.  If that is the reason he is doing this, shame on him.  He should be ashamed of himself.   
I will not change my mind on this issue.  We might joke about these things sometimes but I feel very strongly 
about this, as members can probably imagine.  I am a great believer in tradition, in our democratic system of 
government and in our constitutional monarchy.  It has worked extremely well up until now.  If somebody comes 
up with a better solution, I will become a republican and join the Australian Republican Movement.  Until the 
government - it is the driving force for Australia becoming a republic - brings forward something better than the 
present constitutional monarchy, I oppose whatever it does.  I certainly oppose this amendment.  I am prepared 
to divide on it.   
Mr C.J. BARNETT:  I will make a very brief comment.  As I have said in this house before, as a reasonably 
senior Liberal in this state, I was probably the first person holding a ministerial position in the Liberal Party 
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across the country who said I would support an Australian republic.  I still hold that view.  I have views about 
the form it should take.  However, that is not the point.  I outed myself as a republican, much to the angst of 
some of my colleagues.  Having said that, even more than I might support the idea of Australia becoming a 
republic, I respect Australia’s constitutional arrangement of the Queen being the Queen of Australia.  That is it; 
we are a constitutional monarchy.  I find it abhorrent that any government should seek to change by stealth the 
arrangements of our constitution and the arrangements of our country and our state without the agreement of the 
people through a referendum.  We should not be doing it this way.  The government might not like the fact that 
prison officers swear their allegiance to the Queen, but that is Australia; that is our state.  When the Queen visits 
Western Australia, the Governor effectively steps aside.  We will not see the Governor appearing with the Queen 
when the Queen is in Western Australia because she is the Queen of Australia and the Queen of the state.  We 
need to be respectful of that.   
I happen to have enormous respect for Her Majesty the Queen.  She has been one of the outstanding people of 
this century.  She has been an extraordinary person through the decades of her reign.  We should not be acting in 
this way.  I can understand the government’s principles.  Government members may have a different view.  It is 
quite despicable that this government continues to take away the symbols of our government, our history and our 
institutions.  There are so many examples.  We have state counsels instead of queen’s counsels.  Why do 
members of the Labor Party want to belittle this state and this country?  Why do they always want to drag it 
down and take away some of the pomp and circumstance?  They almost want to reduce this state to mediocrity.  
Instead of elevating the state, they always drag it down to a lower level.  This is one more example.  Until the 
Australian people vote by referendum to become a republic - I sincerely hope they do sometime - the state or 
federal government has no right to start making a change by stealth to the constitutional fabric and nature of 
governance in this country. 

Ms M.M. QUIRK:  There are a couple of things I want to correct.  The member for Roe made some reference to 
your body language, Mr Speaker.  As you are not in a position to correct him, I indicate that I had no discussions 
with you about this matter whatsoever.  As I said earlier, the decision to move this amendment was mine.  I 
consulted the Attorney General.  The inference of the member for Roe is not well founded.   
I also acknowledge that the Queen is the Queen of Australia.  I accept that as a matter of law, certain things 
follow from that.  However, it is inconsistent that a minister no longer swears an oath to the Queen but a prison 
officer does.  In the interests of consistency, I thought we should change the oath.  I accept that we have a certain 
history with Great Britain.  I also accept that we have a certain history with the 199 other countries whose people 
now comprise this multicultural state.   
The Mahoney inquiry stressed that the general public has an expectation that our prisons be well run and well 
managed.  By taking an oath to the state, we are saying to prison officers that they are committing to the people 
of Western Australia and they are committing to the general public but they will do their utmost to ensure that 
they perform their duties according to law.   
The members for Hillarys, Roe and Cottesloe argue that we should be calling the prisons “Her Majesty’s Prison 
Acacia”, “Her Majesty’s Prison Boronia” and “Her Majesty’s - 
Mr C.J. Barnett:  It’s never been done in Australia. 
Ms M.M. QUIRK:  Why not?  Why do we not acknowledge that part of our history as well?  I do not 
understand why we do not go the full hog.  If the contention of members opposite is right, we should be doing 
that as well.  However, I do not think so. 

Mr R.F. JOHNSON:  I cannot believe it.  Now the minister is blaming Mr Mahoney for wanting to substitute 
the word “state” for “Queen of Australia”.  I cannot believe it.  She tells us one minute that she made the 
decision - at the end of the day, she has to make the decision - and she sought advice from other members, 
including the Attorney General, but now she is saying that Justice Mahoney should be held responsible for the 
deletion of “Queen of Australia” in this bill and substituting the word “state”.  That is unbelievable.   
I reiterate one last thing before we oppose this amendment.  This was a last-minute ad hoc amendment.  It was 
not done with any real thought to future ramifications and implications.  Somebody just thought, “We might as 
well get rid of the Queen while we’re doing this.”  This bill is before the house.  Nobody thought of it when the 
bill was being drafted.  There is an anti-Queen brigade in the Labor Party.  There is an anti-Queen brigade in our 
party, too, but it is a different system altogether.  At this stage we respect Her Majesty the Queen of Australia.  
Every member on this side of the house respects her as a wonderful, hard-working human being, and we should 
acknowledge that fact while she is the constitutional head of this state and this country.  This is a sovereign 
Parliament, as opposed to the federal Parliament and as opposed to Australia.  The Queen is the sovereign head 
of state of all states and of the country.  To suddenly start trying to obliterate her, as the government is doing 
with this legislation, is absolutely appalling. 
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Mr C.J. BARNETT:  The minister responded earlier by saying, “Why don’t we have Her Majesty’s prisons?”  
That terminology is used in the United Kingdom.  To my knowledge, that has not been used in Western 
Australia.  I am not so sure about other states. 

Mrs M.H. Roberts:  What about Pentridge?   

Mr C.J. BARNETT:  Is it Her Majesty’s Prison Pentridge?   

Mrs M.H. Roberts:  I think it is. 

Mr C.J. BARNETT:  I was thinking of that example, actually.  I do not think that term has been used in 
Western Australia for a long time.  I am not sure about other states.  A battleship was commissioned last week.  
It is called HMAS Perth - Her Majesty’s Australian Ship Perth.  I am proud of that.  That is the latest addition to 
the Australian Navy fleet.  The role of the sovereign is recognised when we launch and name battleships in our 
Navy.  The minister should not arbitrarily change the nature of Australia until the people of Australia decide to 
do so - if they decide to do so.   
Dr G.G. JACOBS:  This is an important point.  I believe this is obliteration or eradication by stealth -  
Ms M.M. Quirk:  That is why we bring it into the Parliament - so that it is not subject to scrutiny!  Is that right? 

Dr G.G. JACOBS:  There is a very important constitutional and historical -  
Mr J.N. Hyde:  Hysterical.   
Dr G.G. JACOBS:  It is not hysterical.  The reference to the Queen of Australia is part of our constitutional 
monarchy.  It is enshrined in our legal system.  It brings wonderful things to a country such as Australia.  Is it 
broke?  If it is not broke, why fix it?  Is something wrong with a system under which prison officers swear an 
oath to the Queen of Australia?  The minister implied that if prison officers declare an allegiance to the state, 
rather than swear an oath to the Queen - not the Queen of England, but the Queen of Australia - they will be 
more committed and do a better job.  That argument does not stand up to scrutiny.  It is important that Western 
Australians reject that concept, because this is an obliteration or eradication by stealth of the oath to the Queen of 
Australia.  We need to stand up to that. 

New clause put and a division taken with the following result 
Ayes (27) 

Mr P.W. Andrews Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper 
Mr J.J.M. Bowler Mr R.C. Kucera Mr N.R. Marlborough Mrs M.H. Roberts 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr T.G. Stephens 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr P.B. Watson 
Mrs D.J. Guise Mr J.A. McGinty Mr J.R. Quigley Mr M.P. Whitely 
Mrs J. Hughes Mr M. McGowan Ms M.M. Quirk Mr S.R. Hill (Teller) 
Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich  

Noes (24) 

Mr C.J. Barnett Mr M.J. Cowper Mr J.E. McGrath Dr S.C. Thomas 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr P.D. Omodei Mr T.K. Waldron 
Mr M.J. Birney Mr B.J. Grylls Mr D.T. Redman Ms S.E. Walker 
Mr T.R. Buswell Dr K.D. Hames Mr A.J. Simpson Mr G.A. Woodhams 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr G. Snook Dr J.M. Woollard 
Dr E. Constable Mr R.F. Johnson Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 

New clause thus passed. 
Clause 10:  Section 14 amended -  
Mr R.F. JOHNSON:  I would like the minister to provide some clarification, because someone who was 
reading the bill might not understand it.  Section 14 of the Prisons Act deals with the powers and duties of prison 
officers.  Clause 10 amends section 14(1)(c) of the Prisons Act to provide that prison officers shall follow the 
orders and directions of the chief executive officer.  The minister keeps telling us that the head of the new 
Department of Corrective Services, which covers the prisons, will be known as the Commissioner of Corrective 
Services, a bit like the Commissioner of Police.  Therefore, why does the amendment use the words “chief 
executive officer”?  There is a bit of confusion here.  That is contrary to what the minister has been telling us 
about the title and position of the person who will be running the Department of Corrective Services.   

Ms M.M. QUIRK:   I am advised that “chief executive officer” is a generic title that is used in all legislation.  It 
is the title that the draftspeople prefer to use when referring to a head of an agency.   
Mr R.F. Johnson:  Do the interpretations in the bill refer to that specifically?  
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Ms M.M. QUIRK:  I understand, as I said, that parliamentary counsel uses this term.  There is nothing in the 
interpretation section that states that a chief executive officer means the Commissioner of Corrective Services.  
As I understand it, it is consistent with drafting practice and with the Public Sector Management Act.  
Mr R.F. JOHNSON:  I accept what the minister is saying.  However, it is ambiguous because this bill will 
become an act.  It could be argued that the CEO is different from the commissioner.  The Commissioner of 
Police is known as the Commissioner of Police and is referred to as such in the Police Act and other legislation 
that relates to the police.  The person who will be known as the commissioner will be referred to as the CEO.  
There is nothing in this bill to say that the commissioner will ostensibly be the CEO.  That is one issue.  This 
clause will establish the powers and duties of police officers.   
Ms M.M. Quirk:  Prison officers.   
Mr R.F. JOHNSON:  No, police officers.  I think the minister will find that section 14 of the Prisons Act refers 
to police officers.   
Ms M.M. Quirk:  That is section 15.   
Mr R.F. JOHNSON:  Is the minister saying that the amendment that will be made to section 14(1)(c) refers to 
prison officers?  In that instance the reference is to prison officers.  Will the minister answer the first part of my 
question, because I was led to believe that we were talking about prison officers and their powers and duties.  I 
understand that clause 10, which seeks to amend section 14(1)(c), specifically and solely relates to prison 
officers following the orders and directions of the CEO.  That is fair enough.  However, I have a bit of a problem 
with the CEO and commissioner and where it falls.   

Ms M.M. QUIRK:  I will attempt to allay the member’s concerns in that regard.  This is the first tranche of a 
number of pieces of legislation.  We are happy to look at that in the future.  We might rationalise that in the new 
corrections act.  As I said, it is what the draftsperson advised us to do and it is consistent with the Public Sector 
Management Act.  Under section 3 of the Prisons Act, a chief executive officer means the chief executive officer 
of the department.  To that extent, it is defined.  I confirm that section 14 deals will the powers and duties of 
prison officers.  Section 15 of the act deals with assistance by police officers.   

Clause put and passed.  

Clause 11:  Section 15DA inserted -  
Mr R.F. JOHNSON:  Will the minister explain clause 11 in a bit more detail, because it will make an insertion 
into the Prisons Act?  Proposed section 15DA(1) refers to a contract that may include a financial penalty in 
respect of a breach of the contract.  Proposed section 15DA(2) states that a penalty may increase every day 
during which a breach continues.  Proposed section 15DA(3) states that the penalty is recoverable even though 
no damage may have been suffered.  Will the minister explain in a bit more detail exactly what the government 
hopes to gain from this insertion?   

Ms M.M. QUIRK:  This proposed section was included in the bill as a result of legal advice received from the 
State Solicitor.  The premise behind this clause is to give force to contractual arrangements by being able to 
impose penalties.  For example, proposed section 15DA(3) states that a penalty is recoverable whether or not 
damage is suffered.  That has been included to get around the purely and strict contractual issues that are 
involved when establishing that damages have occurred to prove a breach of contract.   

Mr R.F. Johnson:  Does this relate to private prisons? 

Ms M.M. QUIRK:  It relates to private contractors.  A number of services in both the public and private prisons 
are contracted out privately.  We want to give force to those contractual provisions by enabling penalties to be 
imposed where a breach is asserted.  

Mr R.F. Johnson:  Would that cover all those areas?  I understand that penalties may need to be imposed on a 
privately run prison if, for example, a prisoner escapes.  The penalty if one prisoner escapes may be excessive; 
however, that penalty may be doubled if two prisoners escape.  This also refers to publicly run prisons whereby 
contractors are employed to carry out infrastructure or maintenance work.  Is that what you envisage?   

Ms M.M. QUIRK:  Yes. 

Mr R.F. Johnson:  So, is it mainly building and repair works?   

Ms M.M. QUIRK:  It is the provision of a range of prison services under contract, including transport.   

Mr R.F. Johnson:  The bill does not specify a penalty in monetary terms.  Penalties in monetary terms are 
obviously included in a contract.  Can the minister give us an idea of the types of penalties she is talking about?   
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Ms M.M. QUIRK:  I tabled the contract with Serco Australia and Acacia Prison a couple of weeks ago.  That 
contract contains certain penalty provisions.  This clause will give force to criminal rule. 

Mr R.F. Johnson:  I meant the other ones. 

Ms M.M. QUIRK:  From time to time, they come up in the context of estimates.  We are talking about contracts 
that range from being quite small to those that are quite large.  I cannot give an undertaking in relation to all of 
them; however, the major ones include a penalty provision.  

Mr R.F. Johnson:  Do contracts with the providers of maintenance and refurbishments include a set monetary 
amount for a penalty for any breach that may occur under this clause?  Is it an open-ended penalty that the 
minister can choose? 

Ms M.M. QUIRK:  It is specific.  This is effectively an enhancement of the contractual provision, which would 
state that a specific penalty will apply if a certain event does or does not occur.   

Mr R.F. Johnson:  In the case of a contractor who enters a publicly run prison to repair a block, a penalty will 
be contained in the contractor’s contract stating that if the contractor does not compete the work in three months 
or whatever time is allocated under the contract, the penalty will be X amount of dollars.   

Ms M.M. QUIRK:  It is more than likely that the contracts will not relate to maintenance because that would be 
covered by the Department of Housing and Works.  The contracts will apply to a range of other services - 
indeed, transport comes to mind.  If prisoners escape or a certain number of trips are not undertaken, certain 
penalties -  

Mr R.F. Johnson:  Trips not undertaken? 

Ms M.M. QUIRK:  There might be contractual provision in relation to prisoner transport that a certain number 
of journeys occur within a certain period.  If those journeys are not completed because of a mechanical 
breakdown, for example, certain contractual penalties may apply.   
Clause put and passed. 

Clause 12:  Sections 21 and 22 repealed - 
Mr R.F. JOHNSON:  This clause repeals sections 21 and 22 of the act.  It is worth noting that section 21 states 
the following - 

Attendance for trial of prisoner 
Where a prisoner is charged with an offence . . . a court or an officer of a court authorised by it to do so, 
the chief executive officer, or the superintendent of the prison in which that prisoner is confined 
may . . . direct that the prisoner be brought up before the court named in the order to be dealt with 
according to law. 

Section 22 deals with the attendance at court of a prisoner and declares that a court, the chief executive officer or 
superintendent of the prison may direct that the prisoner be brought before the court for the purpose of judicial 
proceedings.  Why does the minister believe that these two sections should be repealed? 
Ms M.M. QUIRK:  The provisions will be transferred to part 8 of the legislation.  That will consolidate all the 
reasons for the absence of prisoners in one part of the legislation.  Clause 27 combines all the reasons for the 
temporary absence of a prisoner into one section.  We believe that that will simplify the legislation.  The intent 
of sections 21 and 22, which are to be repealed, are included in clauses 27 to 29 of the bill. 
Clause put and passed. 
Clause 13:  Sections 23, 24 and 25 replaced - 
Mr R.F. JOHNSON:  The proposed sections contained within this clause require some clarification.  Proposed 
section 23 refers to a prisoner being assigned to an external facility in lawful custody.  Proposed section 23 
states - 

(1) In this section - 
“external facility” means a facility outside a prison that is used to confine prisoners to 

facilitate their being provided with opportunities for work or participation in 
programmes or activities. 

(2) A prisoner who is assigned to an external facility shall be deemed to be in lawful custody 
while - 
(a) confined in that external facility; or 
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(b) outside that external facility working or participating in programmes or activities 
under section 95. 

Proposed section 24 refers to a prisoner who is absent under permit in lawful custody.  It states - 
A prisoner who is absent from prison under an absence permit shall be deemed to be in lawful custody 
while absent from prison as authorised by the permit.   

Proposed section 25 is very much the same.  Can the minister explain the benefits of replacing the sections with 
the proposed sections?  If a prisoner is assigned to an external facility simply for participation in programs or 
activities, I would have thought that he was still in lawful custody anyway.  If a prisoner goes outside the prison 
facility for work or to attend a program, I would suggest that he is still deemed to be in custody.  The prisoner 
has not been released from prison; he is just going outside.  Can the minister elaborate on this please? 
Ms M.M. QUIRK:  Sections 23, 24 and 25 have been relocated to part 8 of the legislation as part of the 
rationalisation I talked about earlier.  As there is then a “gap” in the legislation, parliamentary counsel used that 
section to deem that while prisoners were attending, for example, work camps, they were still in legal custody.   
Mr G. WOODHAMS:  I require more specifics from the minister about “external facility” even though some 
form of a definition is provided in the proposed section.  My concern is the potential for participatory programs, 
such as an education or rehabilitation program, to be outsourced.  Is there the potential for a TAFE room, facility 
or campus - or some other community facility - at which a prisoner is undertaking a course with a law officer in 
attendance to be defined as an “external facility”?   
Ms M.M. QUIRK:  That is not the intention.  The provision is meant to cover work camps. 
Clause put and passed. 
Clauses 14 to 17 put and passed. 
New clause 17A - 
Ms M.M. QUIRK:  I move -  

Page 9, after line 9 - To insert - 
17A. Section 51 amended 
 Section 51(2) to (6) are repealed and the following subsections are inserted instead -  

“ 
(2) A prison officer to whom a power is delegated under this section 

cannot delegate the power. 

(3) A prison officer exercising a power that has been delegated under 
this section is to be taken to do so in accordance with the terms of 
the delegation unless the contrary is shown. 

(4) Nothing in this section limits the ability of the superintendent to 
perform a function through a subordinate or agent. 

”. 

We are seeking to amend section 51, which allows the superintendent of a prison to delegate powers to search 
and question persons entering the prison.  Section 51(2) to (6) is replaced with similar provisions based on those 
introduced by clause 8 of the bill, which affect the chief executive officer’s powers of delegation.  This change 
provides consistency within the act and is in accordance with the provisions of the Interpretation Act. 

New clause put and passed. 

Clause 18 put and passed. 

Clause 19:  Section 67 amended - 
Mr R.F. JOHNSON:  This clause amends section 67, which deals with the transmission of prisoners’ mail and 
allows the superintendent to refuse to send a letter if it contains a threat or similar.  There is a similar provision 
under clause 20.  I am happy to talk to both clauses because one naturally follows the other.   

Clause put and passed. 

Clause 20:  Section 67A inserted - 
Mr R.F. JOHNSON:  As the minister is fully aware, I have been contacted on various occasions about these 
matters.  I was recently contacted by the grandfather of a young woman who has just turned 18 years of age.  She 
has been receiving mail from a prisoner.  Some of the mail has not got through to her because the grandfather 
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has stopped it.  As the minister is aware, because I have sent her copies of the letter forwarded to me, these are 
the most horrific letters I have ever seen, from a prisoner to a young woman aged 16 and 17.  There is no 
question that these letters contain definite threats.  They also contained some of the most explicit sexually 
deviant references I have ever come across.  I thought I knew a lot about some of these areas, but some of the 
things I read in these letters absolutely horrified me.  I am a fairly worldly wise man, and I thought I had seen 
and heard most things, but the five letters that I have viewed were absolutely disgusting.  I am disgusted that five 
of those letters were allowed to get through.  The general public is of the view that all prisoner mail is checked, 
but it is not.  The minister is nodding her head but I know that it is not checked. 

Ms M.M. Quirk:  I know it is not checked. 

Mr R.F. JOHNSON:  The minister agrees with me, but the general public has a perception that mail is checked.  
There is a perception that prisoners are not allowed to make certain telephone calls.  They are allowed to call 
certain people, but they are confined to a list of 10 numbers, which must be checked by the superintendent to 
make sure those people are prepared to receive phone calls.  The people are normally the prisoner’s solicitor, a 
particular advocate if the prisoner is of a different cultural background, and certain family members.  However, 
the public had a perception that all mail was checked, and even I thought so until about six months ago, when 
this grandfather first contacted me.  This is a very serious issue, and I am very pleased that this amendment is 
being made.  I may be so bold as to suggest that it has been included because the present minister, the previous 
minister and I were made aware of the horrific circumstances of the case I am talking about.  Obviously, I will 
not mention names, but I have outlined the case because it is important that members know what was written in 
letters by someone who sounds like a very violent and unpredictable prisoner.  Threats have been involved.  I 
have received letters from the minister, the most recent of which stated that the prison authorities were now 
dealing with it and checking mail a bit more often.  I want a guarantee from the minister that another letter from 
that prisoner will not leave the prison.  I am told that the last letter he wrote was handed to a visitor, who was 
asked to post it in Albany.  That prisoner should not have contact visits that allow that sort of thing to happen.  I 
hope that this clause in the bill will ensure that this does not happen in the future. 
Ms S.E. WALKER:  I was interested in the comments of the member for Hillarys.  When I was shadow 
Minister for Justice, a lady came to see me whose story had appeared on the front page of The West Australian.  
Her partner had been imprisoned for making threats to kill her.  I wonder how effective this legislation will be.  
Currently, a person on remand in prison who has had a condition imposed on him to not contact a particular 
person commits a breach of the terms of his bail by attempting to contact a person.  This is also the case with a 
misconduct or violence restraining order.  I wonder how effective this will be.  If a prisoner knows that he is not 
allowed to contact another person and then does so, is there a penalty?  There is certainly a penalty under the 
Criminal Code if a prisoner sends mail like the member for Hillarys has described.  Such a person can be 
charged under section 338 of the Criminal Code with making threats.  I do not know whether that happens, or 
whether the prisoner merely has a simple prison offence prosecuted against him.  I cannot remember the name of 
the woman to whom I referred, but her story was on the front page of the newspaper.  Time and again she would 
get mail from this prisoner, and time and again he would appear in court.  There was no transcript, so she had to 
go through the whole series time and again.  I think the minister may be aware of that case because I think she 
was the parliamentary secretary at the time I wrote to the previous Minister for Justice about it.  How effective 
will this be if we cannot stop prisoners from writing to people to whom they are not supposed to write under 
misconduct or violence restraining orders?  How can they be stopped under this provision?  I would like to know 
the process of that.  Secondly, what is the penalty given to a prisoner who sends mail to a person to whom he is 
not supposed to send mail?  Thirdly, has the person whose case the member for Hillarys raised been charged 
with very serious offences under the Criminal Code?  If he has not been, he should be. 

Mr A.J. SIMPSON:  I too have a question about proposed section 67A.  I wonder why this section is necessary.  
It was reported that some prison staff have received mail, and I am hoping that this provision will protect them as 
well.  Casuarina, Hakea and Karnet prisons and a juvenile detention centre are in my electorate, and I have 
visited all the facilities and met with the staff.  I notice that all the staff have name badges on their uniforms.  I 
thought that was unusual.  Why can they not have just their first name and a number on the badges?  Why must 
they have their whole name, which gives prisoners access to the staff as well?  One thing the member for 
Hillarys referred to was the setting up of a register containing the names of all victims.  The chief executive 
officer of the prison would then scan mail to make sure that no mail was sent from prisoners to those people.  
The register would prevent prisoners from getting in touch with the victims and the staff.  This would stop the 
problem at its source.  

Ms M.M. QUIRK:  I will deal firstly with the inquiry of the member for Hillarys.  Clause 19 makes reference to 
the new provisions in proposed section 67A, while clause 20 actually inserts proposed section 67A.  That is why 
there are two references to it.  To answer the member for Nedlands, it will only be a prison offence, but these 



Extract from Hansard 
[ASSEMBLY - Tuesday, 27 June 2006] 

 p4317g-4333a 
Mr Rob Johnson; Ms Margaret Quirk; Deputy Speaker; Mr John Hyde; Mr John D'Orazio; Dr Graham Jacobs; 

Mr Colin Barnett; Mr Grant Woodhams; Ms Sue Walker; Mr Tony Simpson; Acting Speaker 

 [12] 

clauses need to be read in conjunction with the provision of additional resources for prison intelligence.  We 
would say that this is really about preventing these things occurring, rather than punishing offences once they 
have occurred.  We are keen for these offences not to occur at all.  I am very grateful for the support the 
opposition has indicated it will give to this proposed section, but the government is really concerned about 
putting in systems that eliminate the prospect that victims will have to go through the trauma of being contacted.  
The member for Serpentine-Jarrahdale asked why we do not simply have a register of all victims.  He would be 
aware that in some cases some restorative justice is taking place, and there is dialogue between victims and 
offenders.  All players concerned might want that dialogue to continue. 

Mr A.J. Simpson:  My question also referred to staff members. 

Ms M.M. QUIRK:  We have taken affirmative action to provide for victims and their families to be placed on a 
register, and then mail will be scanned to ensure that they do not receive it.  The name tags issue came up during 
the estimates committee, and my recollection was that staff could choose how they were described on their name 
tags.  It was not necessary for them to have their full name. 

The ACTING SPEAKER (Mr P.B. Watson):  Order!  A member just walked across the chamber.  

Ms S.M. McHale:  I was not walking between the member speaking and the Chair.  

Ms M.M. QUIRK:  If she had walked that way, she would have been in trouble.  

The ACTING SPEAKER:  I apologise to the member.  

Ms M.M. QUIRK:  I share the member’s concerns that this may not be adequate.  Having said that, we want to 
enact this legislation and have a good, long, hard look at it together with the enhanced intelligence capacity so 
that prison officers and people in the prison are made aware of a prisoner’s plotting or of someone who has a set 
against someone.  This is about prevention rather than dealing with things after the event.  I accept that it may 
not be as big a stick as the member for Nedlands would like, but in the event that it is not effective, I will 
undertake to revisit it. 

Mr A.J. Simpson:  Do staff have a silent number and their names taken off the electoral roll? 

Ms M.M. QUIRK:  I will need to get advice on that. 
Mr R.F. JOHNSON:  I listened to the comments made by the member for Serpentine-Jarrahdale on the letters 
register.  My understanding is it is done with telephone calls.  A prisoner is allowed to nominate up to 10 
telephone numbers that they can call.  They are contained in a computer program so that they cannot dial any 
other number other than the 10.  However, before the 10 numbers go onto the register in the computer, the 
superintendent or somebody acting on the superintendent’s behalf has to confirm with the person at the other end 
of the line that he or she is prepared to receive calls from that prisoner.  I think telephone calls are pretty well 
covered, unless a prisoner uses somebody else’s card.  However, I think that might be difficult. 
For the past six months my concern has been and still is for letters.  The member for Nedlands’ comments have 
given me a bigger concern because I did not consider whether it would be a criminal offence.  I thought that a 
prisoner would be covered under the Prisons Act and any offences they commit while in prison would be dealt 
with in prison.  However, they can also be dealt with under the Criminal Code.  If a prisoner murders somebody 
in prison, he or she is dealt with under the Criminal Code.  The issue about which I have spoken to the minister 
involves a prisoner sending at least five horrific letters to a girl who was under 18 years; she is only just 18 now.  
The letters contained dreadful threats to her and other people and also references to some of the most graphic, 
sexually explicit, deviant practices that I have seen for a very long time.  I was shocked silly.  Unfortunately, my 
electorate officer read them first, and I know they upset her.  When I read them I could understand why.  Why, 
after five letters and repeated counselling for the prisoner not to send that sort of dreadful stuff through the mail, 
was it allowed to go on?  Why was the prisoner not charged with the criminal offence suggested by my colleague 
the member for Nedlands?  He deserves to be.  This family is living in fear of him getting out, so much so that 
the grandfather has said that if he sees him, he will put a bullet in his head.  I have spoken to the grandfather and 
I think he would do so if he could get access to a firearm.  That will cause him and other people problems.  I 
think this prisoner is an enormous threat to various people in the community, and he should be charged under the 
Criminal Code for threatening this person.  The grandfather has taken out a violence restraining order.  The girl, 
who turned 18 last month, has to take one out herself because the grandfather cannot take one out on her behalf 
anymore because she is an adult.   

Notwithstanding all that, I still have a concern that letters are not being checked and I think they should be.  I am 
concerned about the first letter that somebody may send to an innocent person on the outside, whether it contains 
a threat or reference to some sexually explicit, deviant action that a prisoner wants to perform on that person.  
That is grossly offensive and that sort of mail should not leave Her Majesty’s prisons, as I still refer to them.  
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Will the inclusion in the act of the issues that this provision covers be sufficient to ensure that those letters will 
not be sent from prisons?  I understand that the last time this happened, the prisoner gave the letter to a visitor, 
who then mailed it from Albany.  I would have thought that, after these couple of episodes, the prisoner would 
be allowed only non-contact visits.  What will the minister do to ensure that the prison is run properly and that 
these sorts of things do not happen again? 

Ms S.E. WALKER:  I think the member for Hillarys has a point there, and I suggest that the complainant or her 
grandparents go to the police and lay a complaint.  Under the reference to threats in the Criminal Code, it does 
not matter whether the person intends to carry out the threat.  What is relevant is whether the person on the other 
end of the threat feels threatened.  From what the member for Hillarys described was in the letters, they were a 
significant offence and, on the evidence that he says he has and the girl and the grandparents have, I am not sure 
that they are not offences under the sexual assaults or other provisions in the code.  It is disappointing that the 
minister does not have with her the relevant prison offence for the letters sent by this prisoner to let us know 
what sort of penalty he will receive.  Sometimes people write relatively inoffensive material.  However, often, 
the mail is very angry and aggressive and abusive, and I urge anyone who receives that sort of mail to take the 
complaint to the police.  
Ms M.M. QUIRK:  The penalties for prison offences are set out in section 77 of the Prisons Act.  Of course, 
other sanctions can also be imposed.  For example, this would be a relevant consideration when one prisoner 
comes up for parole or other things.  When I said that not all mail is checked, the member for Hillarys will of 
course know that prisoners have a right to write to the minister uncensored.  When I agreed with him, therefore, 
by saying that not all mail is checked, I was thinking of those situations.  Unless the administrative procedures 
that underpin these provisions are in place - I accept that that is my responsibility and the responsibility of the 
commissioner - this provision will be ineffectual.  However, it is important that it be in the bill and that we work 
to improve those administrative practices.  I am accountable in this place if that does not occur. 

Mr R.F. JOHNSON:  I promise that I will hold the minister accountable in this place.  Under section 67 of the 
act, the prison superintendent can deal with these areas.  Section 67(1) states - 

Any letter written by a prisoner and properly addressed to - 

(a) the Minister; 

(b) the chief executive officer; 

(c) the Parliamentary Commissioner for Administrative Investigations;  

(ca) the Inspector of Custodial Services; or 

(d) the Commonwealth Ombudsman, 

shall be dispatched by the superintendent to the addressee, without being opened or read. 
That is fine.  If prisoners write abusive, threatening or sexually explicit letters to those people, I am sure they can 
deal with it.  Section 67(3) reads - 

Where it appears to the superintendent that the contents of a letter or parcel of the kind referred to in 
subsection (2), or any part of the contents of such a letter or parcel -  

(a) may jeopardise the good order or the security of a prison;  

(b) contain a threat to a person or property; or  

Quite clearly those letters contained a threat to a person.  It continues -   

(c) constitute or are expressed in a code, 

They are expressed in the Criminal Code.  It continues -   

the letter or parcel may be returned to the prisoner, or sent to and retained by the chief executive officer, 
or destroyed or otherwise dealt with by order of the chief executive officer.  

Subsection (2) reads - 

The superintendent or an officer authorised by the superintendent may open and read any letter written 
by a prisoner, other than a letter of the kind specified in subsection (1), and may open and inspect any 
parcel which a prisoner desires to be dispatched or made available to any person.  

The superintendent already has authority to check prisoners’ mail.  The first letter to that young girl contained a 
threat and the fifth letter contained a threat and worse.  The superintendent of that prison knew that those letters 
had been forwarded from, hypothetically, the grandfather to me and from me to the victim.  After the first couple 
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of letters had been sent, three more were sent.  Why were the prison authorities not checking his mail when they 
knew the terrible letters he had been sending?  If the authorities took no action then, how can the minister be 
confident that the authorities will implement this safeguard?   

Ms M.M. QUIRK:  There are no guarantees in this situation.  I have asked the same questions as the member 
for Hillarys about the case he has raised, and I am waiting for comprehensive answers.   

Mr R.F. Johnson:  What was the simple answer?   

Ms M.M. QUIRK:  I do not want to mislead the house at this stage.  There are no guarantees, but it is very 
important that we raise this issue, that we are mindful that it is important and that we signal to prison authorities 
that this is something that the legislature considers a priority.  This amendment will take the process to another 
level, at which the victim has a role consistent with other areas in which we want the victim to feel empowered.  
The capacity for victims to register that they do not want to receive this sort of mail is another way they can feel 
as though they have regained some control over their lives.  Having said that, the member will not get any 
argument from me about the instance he cited.  It was regrettable, should have been avoided, caused undue stress 
was appalling, and was unacceptable. 

Clause put and passed. 

Clause 21:  Section 69 amended -   
Mr R.F. JOHNSON:  This clause amends section 69, which outlines various minor prison offences.  Paragraph 
(j) of the act reads - 

breaches a condition or restriction of any permit or grant of leave of absence from a prison,  

The amendment reflects the restructure of temporary absence provisions in clauses 27 to 29 of the bill.  I realise 
that paragraph (j) is to be deleted and the following is to be inserted - 

(j) fails to return to prison on or before the expiry of a period of absence authorised by an absence 
permit or fails to comply with a condition or restriction set out in an absence permit; or 

(k) fails to return to prison when no longer required for the purposes of the proceedings to which 
an order made under section 85 relates,  

The reference is to attendance before any judicial body.  When will those breaches of a condition take effect?  
What is the punishment for them?   

Ms M.M. QUIRK:  For example, they apply to a person on home leave from prison who is absent from the 
place he is supposed to be at when a telephone check is made of his whereabouts.  They are covered as prison 
offences. 

Mr R.F. Johnson:  What is the penalty for the breach?   

Ms M.M. QUIRK:  The penalty is set out in section 77 of the act.  Serious escape from lawful custody is 
covered by the Criminal Code and will continue to be covered by it.  The new provisions set out minor 
infractions or breaches. 

Mr R.F. Johnson:  They are considered to be minor? 

Ms M.M. QUIRK:  Yes. 

Clause put and passed. 

Clauses 22 and 23 put and passed. 
Clause 24:  Section 74A inserted - 
Mr R.F. JOHNSON:  To a great extent, clauses 24 and 25 deal with similar situations.  Clause 24 seeks to insert 
new section 74A, which will enable a superintendent or a visiting justice to use a video link for hearing and 
determining a charge of a prison offence.  That can be done on the hearing officer’s own initiative or on an 
application by the prosecutor or the prisoner.  I suppose this brings us up to date and I do not have a problem 
with it.  Clause 25 amends section 79, which provides capacity for a magistrate or two justices to deal with an 
aggravated prison offence.  It refers to aggravated prison offences established under sections 27(5), 85(2), 92(2) 
and 94(6), which are now dealt with under part VII.  Those references will be deleted.  Clauses 24 to 27 deal 
with offences by prisoners while they are in prison such as beating up another prisoner, stealing something from 
another prisoner, hitting a guard, or being disobedient and not carrying out a lawful instruction from a prison 
officer.  I understand that, at present, prisoners who contravene prison rules are placed in a special block and 
face certain restrictions until the visiting magistrate turns up.  Visiting magistrates do not visit prisons every day.  
Will the minister confirm that the amendments contained in the bill will make the process simpler and quicker 
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and allow two justices to do the job of a magistrate?  I understand that the bill will provide the option of either a 
magistrate or two justices dealing with aggravated prison offences.  Is that correct, and how will it benefit the 
good running of prisons?  It is proposed that if the two justices believe the prisoner is guilty, they can issue him 
with a punishment of some sort.  I am not quite sure whether the punishment is an extra week in jail or denial of 
privileges, solitary confinement or whatever.  Will the minister provide a brief outline of how she sees this 
working and what punishments the justices can dish out? 
Ms M.M. QUIRK:  The member for Hillarys is right; we are talking about the efficiency and good management 
of the prison.  There should not be a delay between the infraction and it being heard; for the good management 
of the prison it is important that these delays be eliminated and that the charge be dealt with quickly and the 
punishment meted out.  In addition, we can eliminate the need for prisoner transport by using video link.  This is 
helpful for two reasons - security issues and timeliness.  It is all about getting the charge dealt with, the particular 
infraction not festering, and having much more flexibility to deal with these things in a speedy and efficient 
manner.   
Clause put and passed.   

Clauses 25 and 26 put and passed.   
Clause 27:  Section 83 replaced by sections 83, 83A and 83B - 
Mr R.F. JOHNSON:  Clause 27 provides for section 83 to be replaced by sections 83, 83A and 83B.  It relates 
to permits to be absent from prison.  Applications for an absence permit can be made to the warden or the prison 
superintendent.  The four objectives of the absence permits are: the rehabilitation of prisoners and the 
reintegration of prisoners into the community; the compassionate or humane treatment of prisoners and their 
families; the provision of medical or health services; and the furthering of the interests of justice.  I may not 
necessarily agree with the first three provisions but I can understand them.  Can the minister explain how the 
interests of justice would be furthered by allowing prisoners out of jail with an absence permit certificate? 

Ms M.M. QUIRK:  Subclause (d) is intended to refer to attendance in courts, either in relation to a prisoner’s 
own matter or perhaps to give evidence in another matter.   

Clause put and passed.   
Clause 28 put and passed.   
Clause 29:  Sections 85 to 94 replaced by sections 85, 86, 87 and 88 - 
Mr R.F. JOHNSON:  Sections 84 to 89 of the original act are to be replaced by sections 85, 86, 87 and 88.  The 
clause covers the attendance of a prisoner at legal or investigative proceedings, the consequence of escape or 
failure to comply with an absence permit or order, regulations about absences from prison, and interstate 
arrangements.  We are dealing with a comprehensive clause which covers a lot of areas.  I could spend a lot of 
time going through the notes in front of me, but I do not want to waste the time of the house.   
There are a couple of areas that need further clarification.  I am most interested in the interstate arrangements.  
Can the minister outline in more detail new section 88, headed “Interstate arrangements”?  It states - 

Without limiting section 87 or 110, the regulations may - 

(a) declare a law of another State or a Territory to be a corresponding law for the purposes of the 
regulations; 

The way I see it, the government is bringing in the regulations of other states.  The section continues - 

 (b) provide for circumstances in which an absence permit may be given permitting the prisoner to 
travel to and be in another State or a Territory in which a corresponding law is in force; 

How many other states or territories will have corresponding laws in force? 

Ms M.M. Quirk:  All other states have reciprocal legislation.  We are the last state to enact it. 

Mr R.F. JOHNSON:  So if a prisoner has to travel interstate, he or she will be covered.  It continues - 

 (c) regulate the conduct, escorting, supervision, apprehension and return to custody of persons 
subject to detention under the law of another State or Territory who have been given leave or 
permission to be absent under a corresponding law and are in this State.   

This is basically a reciprocal arrangement.  If one of our prisoners has to go to another state for any reason, he 
will be covered and if a prisoner from another state has a need to come to WA, he will be covered under our 
laws.  Is that correct?  

Ms M.M. Quirk:  Yes.  
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Clause put and passed.   

Clause 30 put and passed. 

Clause 31:  Section 107 amended - 

Mr R.F. JOHNSON:  Clause 31 amends section 107 and there will be transitional provisions.  It is proposed 
that the minister, instead of the Governor, will be able to appoint a magistrate as chairman of the Prison Officers 
Appeal Tribunal.  Does that correspond with legislation in other states?  Have the other states changed their 
legislation so that a minister will be able to appoint magistrates as chairmen to hear cases before the Prison 
Officers Appeal Tribunal? 

Ms M.M. Quirk:  I do not know; I will need to check that. 

Mr R.F. JOHNSON:  It is not a life-threatening situation so I am sure the minister can let me know in due 
course. 

Clause put and passed.  

Clause 32:  Section 110 amended -  
Mr R.F. JOHNSON:  Section 110 of the Prisons Act makes provision for the Governor to make regulations on 
a range of matters.  One of those matters, as stated in subsection (1)(t), is -  

regulating the grant of leave of absence to prisoners and the terms, conditions, and restrictions of grants 
of leave of absence to prisoners; 

This provision of the act is made redundant by the provisions of clause 29 of the bill, which provides that a new 
section 87 be inserted.  Therefore, it is proposed that section 110(1)(t) of the act be deleted.  Is the minister 
happy that that will cover everything that needs to be covered?   

Ms M.M. Quirk:  Yes. 

Clause put and passed.   

Clause 33:  Sections 112 to 113C inserted -   
Mr R.F. JOHNSON:  This clause is of interest, because it relates to community safety and the provision of 
information.  This clause inserts proposed sections 112 to 113C.  Proposed section 112 states -  

The chief executive officer may disclose to the public information about a person who is a prisoner or 
has escaped from lawful custody if the chief executive officer is of the opinion that it is considered 
necessary to do so for the safety of the community.   

Proposed sections 113 to 113C deal with the exchange of information, disclosure to external agencies, disclosure 
to victims, and disclosure that is authorised.  I am concerned about the use of the word “may”.  The safety of the 
community, particularly the victim, would be at risk if a prisoner were to escape lawful custody.  Therefore, the 
disclosure of that information should not be just at the whim of the CEO, because the CEO might have a 
different view from that of other people.  I do not have a great problem with other parts of this clause, such as 
new section 113A(1), which states -  

The Minister may, from time to time, approve circumstances in which, or purposes for which, 
information relating to a prisoner or a person who has been a prisoner may be disclosed by the chief 
executive officer to a person or class of persons in another Commonwealth, State, Territory or overseas 
government department or agency.   

That is fine.  I am sure the CEO would do that.  The area that causes me concern is victims.  When it comes to 
victims, I would much prefer the word “must” or “shall” to “may”.  I am sure that if the minister stops to think 
about it, she will agree with me.  I will give the minister the opportunity to amend the proposed section rather 
than move an amendment myself.  It is essential that a victim be informed if a prisoner has escaped lawful 
custody, because the life of the victim, or his or her family, may be in danger.  For a victim not to be made aware 
that a prisoner has escaped is an abrogation of responsibility on the part of the CEO, and also the minister, 
because the buck stops with the minister.  Therefore, it may be to the minister’s advantage to adjourn the debate 
and amend this proposed section when we get back to this debate.  As I have said, I will be happy with either 
“must” or “shall”.  I am sure that if the minister reflects on this matter, she will be happy with either of those 
words too.   

Ms M.M. QUIRK:  I need to raise a couple of issues.  Firstly, those victims who are on the victim notification 
register will be notified.  As the member would appreciate, when it comes to victims, one size does not 
necessarily fit all.  It may be difficult to believe, but some victims prefer not to know.  Therefore, if we mandate 
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that in this proposed section, it will not give us the flexibility to treat victims in the way in which they have 
elected to be treated.  Having said that, I am happy to get some instructions, and to give the member some advice 
tomorrow about the government’s attitude to the member’s suggestion.  In my view there should be a level of 
flexibility for the victims.  However, I understand what the member is saying.  I refute absolutely the member’s 
comments about community safety.  These provisions are all about enhancing community safety, not minimising 
it.   

Debate adjourned, on motion by Ms M.M. Quirk (Minister for Corrective Services). 
 


